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ABSTRACT

For the last 30 years, Ukrainian advocates of decentralization have assumed that a) Ukraine is best
envisioned as a unitary state with multiple levels of local self-government, b) that territorial communities
(hromada) are already local self-governments, and c) that most the important reform needed to complete the
decentralization process lies in amending the 1996 Constitution so as to allow the democratically elected
councils of oblasts and rayons to have their own executive organs. This paper traces the origins and evolution
of these assumptions while taking issue with all of them.

It argues instead that the way the Constitution divides governmental powers and public sector property rights
between democratically elected councils and executive bodies at all levels of territorial administration makes
it legally unclear whether in fact hromada are ‘local self-governments.

Equally importantly, it argues that the constitutional reforms necessary to clarify whether oblast or rayon
governments are territorial arms of the national state or local self-governments extend well beyond simply
endowing their councils with their own executive organs. Finally, and perhaps most importantly, the paper
argues that given the human and material destruction of the war itself, the challenges of post-war
reconstruction under the shadow of a still psychotic enemy, and the need to actively engage Ukrainians in the
building of a new European nation, Ukraine would best be envisioned as a unitary state with a single, strong
level of municipal governments (hromada) and oblasts clearly defined as territorial arms of the national
government into which substantial investment must also be made.
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|. BACKGROUND

In order to receive the full funding (50 billion euro) for the Ukraine Facility promised to it under the Ukraine
Plan, Ukraine must meet about 150 conditions (‘indicators’) it has agreed upon with the European Union (EU).
Three of those indicators concern its system of subnational governance.

The first indicator (9.1) calls for the passage of legislation that would transform “state executive bodies” at the
oblast and rayon levels into “Prefects” who would then have the power to oversee the legality of the decisions
of the “bodies of local government” below them. The deadline for fulfilling this indicator was the end of the 1
quarter of 2025. Five draft laws were prepared but rejected. A sixth was passed by the Verkhovna Rada and
signed by the President in November (No. 4677). It will come into effect 12 months after the end of Martial
Law and has yet to be accepted by the EU.

The second indicator (9.2) calls on Ukraine to conduct a feasibility study —including an action plan-- on
endowing territorial communities with legal personhood. Instead of conducting its own study, the government
has published one prepared by the Ukrainian Center for Policy and Legal Reform and financed the EU’'s ULEAD
Program.? The study strongly recommends that territorial communities be granted legal personhood because
without it they lack the institutional foundation to be considered local self-governments under the European
Charter of Local Self-Governments.® The government, however, has taken no further steps and an action plan
is not being developed. But the European Commission has accepted that the condition has been met for the
purposes of funding the Ukraine Facility.

The third indicator (9.3) calls on Ukraine to substantially clarify the division of powers between both levels of
government and the governing bodies within them by amending the Law on Local Self-Government, as well as
sectoral legislation. The deadline for meeting this indicator is June 2026 and work on it is being led by the
Ministry for the Development of Communities and Territories of Ukraine. Over the summer, the Ministry
choose not to amend existing legislation but to develop a new law on the “Principles of the Delimitation of
Powers” including guidelines for assigning responsibilities to different levels of government. The draft law has
been submitted to parliament, and the Ministry is working on the guidelines.

2 Anatolii Zaiets, Olena Boryslavska, Ihor Koliushko, Roman Maidanyk, Oleh linytskyi, “Concept of Community as a Legal Entity Under Public Law,” CPLR, Nov.
2023 pp. 1-25

3 Congress of Local and Regional Authorities, resolution 460, point 26, “A contemporary commentary by the Congress on the explanatory report to the
European Charter of Local Self-Government” (Dec. 2020) pp.1-54. See also the notes prepared for Ukraine by experts of the Council of Europe’s Venice
Commission, Adam Doliwa, “Legal personality of communes as a tool for state decentralization,” pp.1-34 and Robert Herzog, “Legal Personality of Public
Bodies: a general theory and application to local self-governments” pp. 1-18 (March 2021).



Il. PURPOSE AND STRUCTURE OF PAPER

This paper examines the problems that Ukraine is having in meeting the conditions for subnational
governance reform that it has agreed to with European Union. It focuses on indicator 9.3 and the question of
how Ukraine can improve the division of responsibilities between levels of government, as well as between the
‘bodies of state executive power’ and the ‘bodies of local self-government’ that comprise them. That said, one
of paper’s central purposes is to explain why all three indicators are intimately related to each other.

The main argument of the paper is that Ukraine cannot pass legislation that will improve the ‘delimitation of
powers’ between levels of government or the bodies within them without first amending the Constitution.
Since the Constitution cannot be amended while Ukraine is at war, the paper argues for abandoning the
indicator until a stable peace has been achieved. Indeed, the paper argues that because all the indicators are
intimately tied to the same set of constitutional dilemmas, major efforts to reform subnational governance in
Ukraine should be put off until a postwar ‘constitutional moment’ allows for more a more comprehensive
approach to the fundamental weaknesses of the current system.

This is a ‘big ask’. But not because the paper calls for constitutional reform: Both Ukrainian reformers and the
EU have long assumed that the completion of Ukraine’s decentralization process will require amending the
Constitution. Indeed, in many ways the indicators were written in anticipation of a shorter conflict that would
soon be followed by constitutional amendments based on shared assumptions about what Ukraine’s post-war
system of subnational governance should look like. The most important of these assumptions has been that
Ukraine should be conceived of as unitary state with at least two levels of local self-government —municipal
and regional —and that the Constitution must be amended to make at least regional self-governments
possible.

But efforts to constitutionally endow regional (and perhaps district) ‘bodies of local self-government’ with
their own executive authorities have already repeatedly failed. Moreover, and as we hope to make clear, it is
not obvious that giving democratically elected regional councils their own executive authorities will be
sufficient to transform them, or indeed the territorial communities that Ukraine already has, into real local self-
governments. And last, but not least, there are good reasons to doubt whether transforming regions (and
perhaps districts) into self-governments is desirable given the death and destruction of the war, and Ukraine’s
need to quickly plan, absorb, spend, and account for post-war reconstruction aid.

As such, the ‘big ask’ is not the call for constitutional reform itself. Rather, it is for both Ukrainian state builders
and their European supporters to recognize first, just how debilitating the current Constitution is with respect
to subnational governance. And second, how earlier visions of subnational reform may no longer be
particularly useful for meeting Ukraine’s post-war challenges. In fact, the hope underpinning the paper is that
by explaining how Ukraine’s subnational order came to be so confused, and why at least some of the ideas
about fixing it may have lost their utility, it can help clear the table for a more fundamental attempt to resolve
the welter of constitutional problems identified in the indicators.

The first part of the paper analyzes the nature of the 1996 constitutional settlement. Its central argument is
that in its attempt to “combine centralization and decentralization in the exercise of state executive power”
(Article 132) the Constitution introduced a dysfunctional institutional dualism at all significant levels of
administration. It did this in four ways:

« First, it required two very different institutions to cohabit with each other at the most important levels of
territorial administration: ‘Executive bodies of state power’ responsible to the national government and
democratically elected ‘bodies of local self-government’ responsible to their electorates.



» Second, it assigned operational control over financial and managerial powers to the executive bodies of
state power, while endowing democratically elected councils with decision making powers that in most
cases they could not implement, and which in practice came to center on their right to control the
disposition of public assets.

o Third, it defined ‘local self-government’ as a right that citizens realized through multiple bodies of local
self-government and not as a single institution with legal personhood governed by clearly defined
executive and legislative organs (Article 140)

o And fourth, it assigned the ownership of all subnational public property used for communal purposes to
territorial communities, including assets ‘managed’ by oblast and rayon councils.

The first aspect of this institutional dualism is well understood. Indeed, it has underwritten a number of
unsuccessful attempts to amend the Constitution so that regional and district councils can have their own
executive authorities. But while it is certainly necessary to amend the Constitution in order to determine what
kinds of governments exist at the regional and district levels, the real problem is more fundamental. Instead,
we argue that both sides of the Constitution’s institutional dualism must be addressed together: The
constitutional assignment of financial and managerial powers to ‘bodies of (state) executive power’ and the
assignment of property rights to ‘bodies of local self-government’ must be undone at the same time that the
cohabitation of national and local government institutions at the regional and district levels is put to rest.

Or put another way, until all levels of subnational government operate as separate legal entities, powers that
should be invested in a single institution will continue to be dispersed across multiple entities, blurring lines of
accountability for citizens below, the national government above, and creditors and contractors in between.
And more particularly, until ‘local self-governments’ are endowed with legal personhood, the right to local self-
governance will have no clear agent for its realization.

The second section of the paper traces how subnational governments have evolved within the constraints
imposed by the Constitution, as well as reformers’ efforts to amend it. Since 1996, Ukraine’s largest cities have
progressively broken out from under the tutelage of the state to become among the country’s most powerful
political forces. Moreover, in a remarkable act of war time state building, Ukraine succeeded in consolidating
12,000 hamlets, villages and small towns into larger units that now have the scale to provide most basic public
services. As a result, and for the first time in its history Ukraine now has a universal and comprehensive tier of
1st level municipal or communal governments —hromada-- that have the same basic rights and responsibilities.
Nonetheless, the transformation of these hromada into true local self-governments remains blocked by the
initial constitutional settlement.

The third section of the paper returns briefly to the indicators to underscore why they cannot be reasonably
met without constitutional reform. Finally, the last section argues that given the history of failed efforts to
amend the Constitution, the death and destruction of the war itself, and Ukraine’s need to rapidly and
effectively use reconstruction aid, Ukrainian state builders and their European supporters should abandon
their vision of Ukraine as a unitary state with multiple levels of local self-government. Instead, Ukraine should
be envisioned as unitary state with a single strong level of municipal self-government and oblast governments
clearly defined as territorial arms of the national government. Moreover, both levels must be endowed with
legal personhood and clear property rights.





























https://zakon.rada.gov.ua/laws/show/333-2014-%25D1%2580#n8






http://sklinternational.org.ua/wp-content/uploads/2017/10/UkraineCaughtMidStream-ENG-FINAL-06.10.2017.pdf






https://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=67644
https://decentralization.ua/news/13969
https://zakon.rada.gov.ua/laws/show/68/2022#Text










































https://hromady.org/wp-content/uploads/2020/12/%25D0%259C%25D1%2596%25D0%25BD%25D1%2584%25D1%2596%25D0%25BD-%25D0%259C%25D0%25A4%25D0%259E.pdf
















